
independent appraisal regarding the value of the esuipmenS was undertaken in 2003 using both 

the actual &sal date, March ,the&wggeaedbytlteSLD. The 

Appraisal Repon v a l d  Riverside's equipment at f&859,321 in March 1999 and S1,3 

1,1999.8 The SLD acoqted as dispositive ofthe 

's valuation of the equipment as of March 1999, July 1,1999 valuation, conclud 

was entirely consistent with rhe then-current market. 

the trade-in equipment in 3999, Riverside and Spectrwn complied with all 

(i.e., they assessed the appropriate fair market Program d e s  that were efFective at that 

value of the equipment, and they did not trade in equipment that was lY with 

when the trade-in equipment should be Program funds). In the absepce of specific guidance 

valued, the parties observed the basic legal principle that essential contract tenns, inciuding the 

consideration for a contract (ie. ,  the trade-in 

of contract formation. The SLD's and USAC's actions in h p s i n g  a new date of valuation, 

at the t h e  

retroactive applicatio new Program des,  rewrites tbe 

agreement (i.e., offw, acceptance and consideration) the assent of the parties. 

C. 

At the time Rimide filed its Form 470 and 

Cemmission and SLD Gntidance in 1999. 

kt0 a contract with Spectnnn in 

1999, very little 

FC@s and SLD's policy for trading in equipment. Even now, the guidance does not specifically 

address when the fair market value of 'traded& equipment should be detetlnined in aIl cases. 

Rather, it only addresses fair market value the case ofthe SLD's 3-year depreciation value 

analysis discussed below. 

was available to participants in the E-rate regarding the 

'See Appraisal Report. 
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1 / 

ant of an applioant’s 

non-discouut k, and (2) the amount rredited toward the non-diswunbd sbte  must be the fair 

market value or cost, which ever is lower.’’ The foregoing bogram rules were 

YCrhenSpectnrmaud de entered into their agreement for Grate Services. 

regard to determining fair market d u e ,  the prag*un d e s  now also state the 

g: 

There is le presumption that te 
year life and that the value declines on a 
presumptive value of a cmpoaent with 
be $666 after one year, $333 d e r  two 
der three years. T i e  periods are calculated ftom the date that 

As an kitid matter, the Ragram d e s  regardin;$ timing of vduatiom arid deipmciation 

available in 1999. The SLD’s guidance at that t h e  wa9 more general, methodology were 

stating only that equipment must be tmded-in at its fair market virlue and that the equipment to 

be traded codd not be equipment previously purcaased with Program fimds. As discussed 

-in of components,” available 
ast modified Feb. 13,2004). 

Io see id 

. Id 

8 
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above, S p e c m  aml 
d u a t e d  Rivdde’s equipment, which had not been 

at the time they fmd && agreement and tabu@ 

based upon Spectnm’s 

sxplain how and when to ~58ess the fair mmkt value afequipmmt under the W ’ s  Presumptiv~ 

3-year depreciation d u e  analysis, it is devoid of any explanation mgading how or when 

paaicipants should assess the fair market vdw of equipment using any athw analMs. 

It does not appezy that the new 

Decision on Appeal, that all valuations €or tmde-in equipment must be based on the date the 

service provider takes possession of the equipment, or no earlier than the 

year. Rather. it appears the new hogram rule prescribes the dates to be wed for valuing 

~k rquiws, as USAC oontends in the Admin 

ent when parties use the 3-year depreciation analysis. Spectrum did not use a 3-year 

depresiation analysis in the case of Riverside, and thus the new rule is 

the new Program d e  

presumptive 3-year depreciation value analysis, which Spectrum 

able. Inaddition, 

for independent Ehird party appraisals to rebut the SLD’s 

Most importautly in this case, with the exception of . enb fora fair market 

valuation and a prohibition against W g - i n  ‘‘Program” equipment which Spectrum and 

Riverside observed, none of the foregoing @dance about the date upon which trade-in 

equipment should be valued, or valuation m&odoIo@es, was available to Spectrum or Riverside 

in 1999 when Spectrum assessed the fair market value of Riverside’s equipmen& Speclnnn bid 

for 

agreement for Serviees and agreed upon the consideration, the SLD approved Riverside’s 

funding requests, and vahlable &sate services were provided in refiance thereon. Spectruni was 

e’s Erate services, Riverside accepted Spectrum’s bid, the parties entered into an 

i 9 
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r 
. Falkowitz and s 

I 

of three It does not appear 

market value &odd be determined. 

Q FQR 

A. Wbatwaa aired Vdawtien Date for Equipment tlut ded-la 
ProgrPminW? 

Today, the SLJ3 and USAC claim that e that is traded in for the purpose of 

paying an 

mwt be valued either at the time the d c e  provider tskes possession of the eq 

first day of the applicable 

and Spectrum in 

's non-discounted n of services pwchased tbmugh the &rate Program 

hding  year. This guidance was not 

and should not be applied retroactively to either devalue d w s  &at were 

already provided in reliance on the former d e s  and SLD fiinding pants, or additional 

cash consideration from Everside wbich it did not agree to pay for E-rate services in 1999. In 

the absence ofspecific guidance from the FCC or the SLD, the part;- followed hasic, well- 

established principles of contract Iaw when they entend into their agmemeot for F a t e  Services 

and assessed a fair m k e t  value for Riverside's traded& equipment at the time of c 

valuation was later substantiated by an independent thjrd party appraisal. It is 

a h  important to note that Riverside and Specbum were required to asses% the fair market value 

'* See email from Ed Falkowitz, Accounting Mauager, SLD, to John Price, then-present Chief 
Financial Officer of Spectrum (Mar. 3,2003), attached as Exhibit 4 hereto. 

'3 See id 

10 
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~ d a ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ e o f ~ n ~ ~ t i ~ ~  
order to obtaiu necessary board approvals and meet le SLD d d i e s .  

“under lw-stmding prhciples of mtmct  Jy, three familiar ebents am trpicauy 

for the fo facontra& offer, acceptance, Consideratioo is 

an essential element of a valid cc~mtmct,’~ and a contract is not enforceable d e s s  its terms and 

conditions are definite and ~ertain.’~ In the absence of specific F&C or 

regarding the W g  OF valuations for trade-in equipment, Spectrum 

principles of contract law and, at the time ofcontract formaton - not an undefined later date - 
assigned a fair &et value to the trade-in equipment that would be used in lieu of cash. 

Wlthout an upfront understanding by Riverside and Spectrum of the combmtion of 

consideration that would be paid for the E-rate services, and the corresponding payment 

obligations, the contract would have lacked definite and enforceable terms. 

In response to Riverside’s Form 470, Spectrum d a proposal that would meet the 

techology plan objectives ofthe conso~um while, at the same time, avoid a significant cash 

outlay. Riverside reviewed the proposal end found it to be the most cost-effective response to its 

Form 470. Before a&g to hire Spectrum, however, Riverside andor i ts  cons 

were required to obtain schooi board approvat of the proposed contract. It would have been 

impossible for R i v d e  and its member districts to have obtained bard approval without first 

l4 “Gover~ment Contract Cases in the United States Court of Appeals for the Circuit: 
844 (Aug. 1996 in Review;” C. Stanley Dees and David A. Churchill, 46 Am. U.L. Rev. 

1997) (citing the Restatement (Second) of Contracts, $5 17(1), 22(1)). 

l5 See, e.g., Agosfa v. Asfor, 120 Cal. App. 
Znc., 118 Cal. App. 4th 

96,605 (2004); Lopez v. Charies Schwab di Co., 

’‘ See, e.g., Sufield Development 
(1998). 

ciates Ltd Partnership v. Societyjbr Sw., 

11 



I 

the SLD for eligibhe Serviws, and 

t berewjrdea in the Form 471. The a 

an applicant must for the goods and semi 

er so the appiicant can seek the appropriate amount of E-rate support. It would have been 

impossible in this case for Riverside and S io predict the value of the 

USAC's requirement that the agreement be executed and the 

Form 47P filed by April 6,1999. If  Riverside and Spectnrm had waited until the start of the 

funding year (July 1,1999) to vdue the equipment, Rivmide would have had to wait to enter 

into a c with Spe- and would have missed the deadline for its Form 471. 

B. DidtheA Exceed its Authority by Crealing New Policy and then 
APPmg eh-oaetively to Spectrum? 

1. The Administmtor Exceeded its AotBority in Adopting a New Policy 
Without FCC Guidance. 

The FCC appointed USAC to administer the E-mte Program in 1998. C's authority 

over the Program is 

FCC's hteqwetations of tho= rules as found in agency adjudications." 

enting and applying the FCCs Part 54 rules, and the 

e Providers, available at: 

47 C.FR 5 54.702(c). 

12 



e r n p o w e r e d  to make policy, ~ ~ a u y  unclem rule 

equivalent of new guidelines?’ The stratar e x d e d  its authority in this case by creating 

a new policy not previously elucidated by the FCC Tpamely, that the fair market value of traded- 

in equipment cannot be calculazed at the 

execute a contract for E-rate services 

law. 

by de FCC19 01 to create the 

that an E-rate applicant and d i c e  provida 

istent with basic principles of contract 

In 1999 when Specbum and Riverside entered into their agreement, there was no FCC or 

Progran guidance that a h &  when the fhirmarke-t value of traded-in equipment should be 

determined, and such formal guidance still does not exist today (except in the case of equipment 

tbat is valued using a 3-year depreciation analysis). Spectrum only became aware of the new 

h4r. Fa&owitz contacted Speotrum about the trade-in 

ide’s equipment?’ As noted above, however, it does not appear that the FCC 

gave the SLD specific guidance regarding the date upon which the fair markat vdue should be 

determined. Rather, the email correspondence MI. Fakowitz and Spectrum, indicates 

that the only “guidance” the SLD received from the FCC on this issue was that the fair market 

value of traded-in equipment could be cabdated using the rebuttable presumption that 

equipment has a useM life of three years.= it appears USAC has made a poiicy and created the 

l9 Id 
C h g e s  to the ~ a a r d  dDirscrors 

Order, 13 FCC Rcd 25058,25066-67 
Nut ?Exchange Carrier Ass’n, he., Third Report and 
) (“NECA Third Report and Order”). 

See ernail from Ed Fakowie Accounting Manager, SLD, to John Rice, then-present Chief 
Financial officer of spectrum 

* See id. 

.3,2003), attached as Exhibit 4 hereto. 
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a line of cases, the new precedent is 

prior case, retroactively apply the new precedent and overhm all prior concluded 

ied prospeotively. The court does mt re-open every 

In 

v. Fcc?4 the U.S. court of Appeals the D.C. Circuit 

of new Commission precedent very clearly: 

see generdly 28 U.S.C. § (The S p e  Court or any other court e, vacate, set aside or reverse any judgment, 

24 RKQ General? Inc. v. FCC, 6M F.2d 215 

Z&on Co. v. PFC, sub 
Concord and Welleskx 

14 RCOE 
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e 1 

In addition, %n agency may be prevented ftom appiying a new policy ty to parties 

who cletrimenta~y died on the preview 

The SLD’s standard regarding to evdpte the fair madret value of traded-in 
# 

equipment was expressed to only in March 2003 through g e n d  correspandence. 

This standard has not, and even today is not, explicitly stated in any PCC decision or on the 

S D s  website as a Program rule (except in the case of equipment that is valued using a %year 

depreciation analysis). Even ifthe FCC finds such a with the 

finding in RKU, new or changed standards can be applied prospectively only to pending or future 

applications, not retroactively to applications. 

In addition, Spectmm and Riverside d 

is now applicable, c 

lyrelied on the FCC and SLD guidance 

ide’s funding that was available in 1999, and it detrimenta4ly relied on the SLD’s grant of 

requests under the fonner rules pursuant to which valuable E-rate services were 

ed. It is unreamnable for a Program participant, exercising good faith and cumplying with 

am rules and general principles of contract law, to be penalized for acting 

reasonably under the circumstances, especially when them was no contrary FCC or USAC 

guidance specifying the date on which the fair market value of traded411 equipment should be 

assessed. fiverside ttgd Spectrum had no other recourse but to reasonably assume the equipment 

ShOuM be valued at the time the agreement was formed. 

There is an extensive body of judicial case law regarding impermissible retroactivity in 

which the courts discuss basic notions of equity and fairness and detrimental reliance by citizens 

26 New Eng€and Telephone and 
citing RKO General, 670 F.2d at 223. 

Co. v. FCC, 826 F. 2d 1101,lI 1 0.C. Cir. 1987) 

15 
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I 

“here is no need to 

here, as the FCC’s own decisions in prior SLD m 

rem 
’ a  

considered a ease in which the Prairie City School District ( “ W e  City?) sought rwiew of an 

will be denied ‘%hen to apply the new d e  

. Cir. 1987). To determine whether am 

The D.C. Cirnlit Court 
to determine when to deny 

additions” resulting from adju actions. in Cussel! v. FCC, the court 

retroactive appIicatbn of rules I v. FCC, 154 F.3d 

64 v. NLR%, 949 F.2d 441,447 
.97  (1971)). Today, the court has 

moved from mdti- 
basic notions of e 

balancing tests for impermissible 
h e s s .  See CasseU, 154 F.3d at 

In Chadinoore C Q ~ W Z ~ C & O ~ S ,  h. v. PCC, the court stated that the test it COmmDnly uses to 
determine whether a rule has retroactive effect is if “it does not impair I ] rights a party possessed 
when it acted, increase [ 3 a patty’s liability for past conduct, or impose [ 1 new duties with 
respect to transactions already completed.” Chadmoore, 113 F.2d 235,240 
citing DIMCW, Jnc. v. FCC, 110 F. 3d 816,825-26 @.C. Cir. 1997) (qu0tingLmdgrqfv:USI 
Film Prods., 51 1 US. 244,280 (1994)). 

16 



e I 

the FCC found that where an application was d before the estabtibent of a paaidar 

and applicable d e ,  the applicants wuld not have been aware of the application requkmmnts.” 

The FCC atso has recognized that clarifications of its u n i v d  

applied 

party submitting a bona fide sewice 

that lists the specific services for which the applicant anticipates Seeicing E-rate di 

thanaFOrm4 

only by the SLD. In i‘sletd’ and Winston 

under the E-* Program must provide a Fonn 470 

or product eligible for discounts?2 The ECC, however, 

fieqlrest for Review of the rsal Service Admin by Prairie City 
School DisJriot, 15 FCC 

, citing Request for Review of the Decision 
City Publk Schools, 14 FCC Rc 

have keen aware ofthe rules 
application.” Wfiamsbq’s applicah was also 
newfunding went decision letter. The 
1998 and n e w d e s  were adopted by the Commission in June of 1998.). 

30 Eeqwstfir RBvieJdt of the Decision ofthe Universal Service drfm 
Independent School District, El Paso, Tau& 18 FCC Rcd 26406 
Comraission addressed 
rate applicants, $ut 

’’ Requestfir Review of the 
SatedFomyth County Scho 
(2003) (‘Wimton-Salem”). 

32 Ys/eta, 18 FCC Rcd at 26419-23; Winsion-SaZem, 18 FCC Rcd at 26462. 

requests to review the decisions of the SLD that were filed by E- 
requests as they had almost identical fact pattera. 

of the Universal Service Administrator by 
t, Wmfon-Salem, North Carolina, 18 FCC 

17 



I 

prospectively that requests for service on the FCC Form 470 that Iist all services 

funding under the EZII~~ program do not with the statmy mdate.aa6 flte FC 

additional~ceragardiagother 

e greater clarity to those ants re-bidding services 

It is dear that tbe FCC intended for its precedaa in 

pending or futwe applications and not applications that have akeady been gmntal and Wed. 

Simitarly, the FCC should conclude that the 3LD m o t  ely apply the Administrator’s 

new Program d e  of valuing traded-in equipment to ’s case. 

Riverside’s funding requests were approved long before the SLD notified Spectrum of its new 

33 The Commission did conclude in YsZera that the applicants violated the E-rate Program’s d e s ,  

18 FCC Rcd at 26420-21. 

34 YsZ@a, 18 FCC Rcd at 26422 See &Q Wifistonsalme 18 FCC Rcd at 2 

35 Yslefa, 18 FCC 

36 Ysleta, 18 FCC Rod at 26422-23 (citation omined); see also Winston-Salem, 18 FCC R d  at 

37 Ysfem, I 8 FCC R C ~  at 

elucidated in this case. Id. at 

not because ofthe broad list of sewices inc in the 

at 26422; see also %sron-Salem, 18 FCC Rcd at 26462. 

noted that the “SLD 

on wanted the SZD to 
would have specifically directed 

that it could not apply the E-rate Program 

-t processes at issue in no way limits OW discretion to apply our existfng rules.’; Id. at 
26433 (emphasis added). 

prior yem. [the SLD] did not disapprov e 

18 -- -- - 
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equipment cannot be eslabIished at the and Riverside (and 

possibly other Elate participants] relied on the PCC; y ~ !  SLD rules, and interpretafons thereof, 

which were current in 1999, and r e ~ ~ ~ m b l y  intmpted them to support their valuation of the 

a centrad is formed. 

at the time of contract formation. The rules in 1999 required a fair market 

valuation for Riverside's quipmemt and, as the independent appraisalco 

Spectnan assessed a fair market value. forthe Riverside equipment. 

The FCC also must coILnider the long term imp.Ct E-Rate Program if it does not 

rev= the Administrator's decision in this case. Specifically, it will raise serious questions for 

other participants in the E-mte Pmgnun about d & e r  they can ever rely upon actions taken by 

the SLD. Allowing the Administrator's decision to stand would mean that the SLD and the 

Administrator can adopt new policies at will and rewacfively deny previously @anted 

applications based upon those new policies after the applications are approved. In 

such regulatory uncertainty, service providers could certainly conclude that the risk of devoting 

resources to provide E-rate d c e s  is too great. Schools, libraries, students and faculty would 

be those that ultimately suffer, 

3. The Administrator has Advocated Appiyittg Only Program Rules 
Relevpnt to a Particular Funding Year to Ib  Own Andits. 

The concept ofthe SLD applying E-rate F " 9 p  d e s  that were in effect only for a 

particular funding year to judge compIiance with its program is something USAC, itself, has 

advocated for its own audits of E-rate Program compliance. In 'S November 26,2003 

repon to the Commission entitled "Task Force on the Prevention of Waste, Fraud and Abuse," 

the Task Force recommends that it devekop audit pofcies that 

reflect compliance with the rules that existed during the fimding year to 
which the funding was associated and to better communicate the degree of 

19 I - -  - -  - 
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program compliance.. . The Task F b l ~  believes that pmgram &, 
which 8re a necessary part of waste, fhud and abuse prevention, need to 
focus on the policies, procedures, eligible services, etc., that existed during 
the Wing year that is being audited. Measuring program compliance 
against policies, procedures, eligible services, ctc. which were not in place 
during a particular funding year is inherently unfair ami i n v ~ . ~  

This approach should apply equally to participants in the Grate F’rogmm like Riverside and 

Spectrum. The SLD’s new policy regarding when traded-in equipment should be valued, should 

not be nsed as the filter through which Spectrum’s and Riverside’s 1999 agreement is judged. 

Spectrum and Riverside complied with all Program rules applicable to trade-in equipment that 

we~e effective in 1999. 

C. If the FCC Concludes that ERate Funds Were Erroneously Disbursed, 
ShouM the SLD Seek Reimbursement from Riverside or Spectrum? 

Assuming arguendo that the proper valuation date for Riverside’s traded-in equipment 

was July 1,1999, then Riverside would not have paid its entire non-discounted portion of the E- 

rate funded services ned fhm 

rate funds were, in fact, erroneously d i s b d  in this case as a result of the use of an incorrect 

. Accor&ngly, ifthe FCC shouid conclude tbat E- 

38 Recommendatons of the Task Force on rhe Prevention of Wusfe, FrmdandAbuse. CC 
Docket No. 02-6 at 10 
recomenendatioIls to the schools and librari nd&g k t  “the program’s 
COmpetitiVe g process is not working as effectively BS policy makers W intended.” Id. at 
5. “‘The Task Force believes there needs to be 
inneased strong p g a m  support staff and educational outreach to further ensure optimal usage 
of program res011zces.’’ Id. ‘%or to the start of the annual training cycle, the SLD needs to 
provide clear @icy, procedws, eligible services 
work to miaimize rhe need for clarifc 
review process.” Id. at 6. ‘%e Task Force 
understanding ofthe rules and standards 
them. 
with pursuing appeals that result &om a misunderstanding of the rules.” Id. 

26,2003). The Task E es a n m h  of other 

clarification of program 

clarity at the beginning of the cycle 

20 



v d d o n  date, the FCC &odd eonelude that Rivrn.de is responsible for any unpaid moBies that 

are the resutt of it not paying the nmdkomtted portion of the E-rate services it purchased?g 

e Adminisfrator's Decision on Appeal that ClXXpiKSdl 

sbursements to be collected &om service However, the Colnmissiog kstmcts 

to mover SUA funds "arhichever party or parties has d t b d l h e  statutory rule 

de's responsibility." or violation."41 The duty to pay the undiwounted portion is solely 

In fact, 

eliminate 01 lessen the applicant's obligation to pay the entire undiscounted portion. 

Consequently, any Eaiture to pay the undiscomted portion would constitute a Program violation 

by Riverside, the beneficiary of the E-rate services. 

rules expressly prohibit the senice provider taking any action that 

D. If the FCC Concludes that E-Rate Funds Were Erroneonsly Disbursed, Do 
the Facts in this Case Wartaat a Waiver of the SLD's New Poliey? 

Spectrum and Riverside c ed with all applicable FCC and Pa, rules when they 

valued Riverside's trade-in equipment at the time they contracted for services thmugh the E-rate 

Prog~am (Le., they did not trade-in 

P 

determines that the SLD and USAC co&y determined that the valuation timing utilized by 

39 Upon receiving the Recovery Mer, Spectrum promptly discussed it 
infomed it that 
invoice Riverside for the shortfall in matching funds in the event Spectrum's appeals are denied. 
In the event the C o d o n  agrees with USAC's detenninalion that b d s  were mneously 
disbursed, RCOE should immdiattely be given rn opporhmity to pay the invoice h m  Spectrum. 

See AdministPaKor 's Decision on Appeal at 2 (citing Changes IO the Board of Directors of the 
Notional Exchange C m ' e r  Association, FCC 99-291 7 9 (1999)). 

and Order, FCC 04-1.81, CC Docket Nos. 9645,97-21,024 at 7 1 (rel. July 30,2004). 

was previously funded 

, and the equipment was traded-in at its fair value). If, however, the Commission 

would ti) appeal it to USAC and, if 

FederaLState Joint Board on Universal , Order on Reconsideration and Fourth Report 

42 ~ d .  n 13, 15. 
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smvicesitpuldnasea speoaanzrbens 

in this caee m ~ i v e r s i c ~ s  i m ~ .  R i v m e  sho~ld not be fmei to 

considdm for 1999 

cash consideration would be required, it l i i y  would not have 

Errate services at this time. Had Riverside kno dditi0llal 

for all of the E-rate 

sit received h m  Spectrztns inthe discussed below, 

theham ed to Riverside. or requiring cash 

consideration, fm 

is in the pub& interest. 

grant of the waiver in denying the wai 

Pursuant to Section 1.3 of its rules, the FCC m y  waive one of its 

d e n  good cause is shown." The U.S. court of Appeaks for the District of Columbia has found 

that a waiver is appropriate "if special circumstances warrant a deviation h m  the general rule 

and such deviation will saye the public interest.'# Furthermore, there must be a rational 

supporting the grant a waiver!' ~n reviewing a waiver request, the Commission 

"considerations of P, esuitr, -re e implementation of overall pdicg."' 

Spectrum's waiver request meets this standard and should therefore be granted. 

43 47 C.F.R 5 1.3. 

"Norrheast Cellular Telephone Co. v. FCC, 897 F.2d 1164,1166 n.3 (D.C. Cir. 1 
(Wortheast CelluJar'?;see also WmRudio v. FCC, 418 F.2d 1153,1159 n.8 0 . C .  Cir. 1969) 
("WAIT Radio"). 

45 Northeast CeIldur, 897 F2d at 1166; WA'AJTRadio, 418 F.2d at 1159. 

46 WAITRadio,418 F.2d at 1159 n.8. 
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 rant of a waiver in this case wili serve the public interest. As preVio& c2iscnssed, 

there is no way Riverside or Spectmn could have h o w  in 1999 tbat detmminhg the fair 

mark& d u e  br the trade-in equipment at the t h e  ofcontract formation could be later 

considdmlawfhl. The 

rules are to ensure that schools and libraries -king suppoa 

the most cost-effective senices available, thereby lessening applicants’ demands on universal 

service h d s  and hcreasing funds 

competitive bidding process, there was fair and open 

end of the bidding process, Spectrum was found to be most cost-effective choice. As 

demonstrated a b  

cal public interest policies served by the FCC’s and the SLD’s 

gh the E-rate Pro 

lable to other applicants!’ Through fiverside’s 

ve r services, and at the 

de did not receive my ‘%e’’ services from Spectnun, and paid the 

services with a combmtion of cash and by trading-in valuable 

equipment. 

The failure. to grant a waiver will result in irreparable harm to Riverside. The SLD’s 

Recovery Letter was issued years after the SLD reviewed and approved Riverside’s 

and Riverside paid monies and traded-in equipment for E-rate services for the 1999 

fimw year. Services were provided by Spctnrm and paid for by Riverside years ago in 

accordance with all applicable Program des. Accordingly, if a waiver is not granted, Riverside, 

who in all likelihood does not have bt~dmg in its budget to pay for services rendered years ago, 

will have to reimburse the monies to SLD. The students and faculty of Riverside will thus be 

irreparably hanned, which is in direct conflict with the purposes of &e E-rate Progx~1.4~ 

4’ Federal-State Joint Board on Universal SerPice, 12 FCC Rcd 8776,9029 (1997). 

Although the Commission has considered and rejected waiver requests in prior appeals of SLD 
funding decisions, the facts of this case are clearly dishpishable h m  those prior decisions. 
For example, in MasterMhf, the SLD denied requests for funding that it had yet to allocate to 
applicants. See, e.g., Request for Review of Decisions of the Universal Service Administrator by 
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appiication of our des to the novel situation pmsei~ted.~~ 

commission directed the SLD to allow certain 

though the C d o n  concluded that the applicants violate. Grate Program’s competitive 

?idding process by using a Certain template approach?’ Accurding to the Commission, a waiver 

was appropriate in Ysletu because the applicants were likely Confvsed by the ap$cicafion ofa new 

d e  to the novel facts presented in that case?’ The Son h u I d  similarly conchde that a 

waivex is appropriate here because the S 

rewrite an agreement that was entered into in 1999 in compliance with all known FCC and 

USAC rules. 

example, in YsieJa the 

to reapply for &fate 

applying a new ruleinthiscaseto 

N. RELlEF SOUGHT AND CON 

Spectrum requests that the F e the Administrator’s decision dedying Spectrum’s 

Appeal and direct the SLD to withdraw the Recovery Letter it issued to Spe 

the FCC does not overhnn the Administrator’s decision, the SLD should seek to mover any 

funds owed fiom Riverside. Because the harm in rescinding Riverside’s ffiding would 

MasterMind Intemei Semkes, Inc., 16 FCC Rcd 4028,4035 (2000). The end resuit in that case 
was only that the 
~pporkdbythe  Program. Incontras Spectrum, the SLD 
has already reviewed, great& and dlocated Form 470 and 
Spectrmn has already provided services und the SLD’s prior 
approvals and reclaim amounts already paid would be patently unfair and irreparsbly harm 
Spectrum and Riverside. 

49 Ysleta, 18 FCC Rcd at 26437. 

icant bad to wait another year to apply for and receive hw fos services 

Id. at 26436. 

~d at 26437. 
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. 
odweigh any benefits, 'spectrum also requests a Waiver of the Er&e h g t m ' s  rules on 
Riverside's behaK 

Respectf;ly 4 submitted, 

/SI Pieme Penderarsss 

Pierre Pendergrass 
General Counsel 
Sgwctium Co~uniations Cabie 

services, hc- 
226 Nortb Linodn Avenue 

CA 92882 
3-31 14 

August 30,2004 

I 
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I, pim Pendergrass, ~eaify on this 17tb day of August, 2004, a oopy of the fopegoirZg 

Request for Review hss been served via first s rihsil, postage pre-paid. to the 

Univasal Service Administrative- Company 
Letter of Appsal 
Post Office. Box I25 - Cormpondepe Unit 
80 S. Jefferson Road 

Mr. Elliott &chon 
R 0 P Riverside County 

Riverside, CA 92502 

Fha  M. & d e s  
Best Best & Krieger LLP 
3750 University Avenue 
Post Office Box 1028 

ide, CA 92502-1028 

Is/ Pierre Penderms 

- 
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Universal Service Ad tive Compa 

AdmWshtor‘s Decision on Appeal - I;hnding Year 1999-2OOO 

July 1,2004 

Pierre F. Pendergrass 

226 North Lincoln Avenue 
Corona, CA 92882 

spechum communi cabling services, hc.  

Re: R 0 P Riverside County 

Re: Billed Entity Numb= 143143 
411 Application Number: 
Funding Request Number(s): 359,299361,299 

9361,299368,299310,299371, 
299312,299373, 316,299317,299318, 
299319,299381, 

Your Correspondence Dated: December 2,2003 

Afier thorough review and investigation of a11 relevant facts, the Schools and Libraries Division 
~SLD”’) of the Universal Service Administrative Company (‘USAC‘’) has made its de&ion 
concerning your appeal of SLD’s Funding Year 1999 Recovery of Erroneously Disbursed Funds 
O F )  Decision for the applica.tiOn number indicated above. This letter explains the basis of 
SLD’s decision. Tbe date of this lelter begins the 60-day period for appealing this decision to the 
Federal Cornmications Commission (”FCC’). If your letter of appeal inciuded more tban one 
application number, please note that for each ation an appeal is submitted, a separate letter 
is sent 

Fundine Rewesf Wmbeds): 299355,299356,29 59,299361,299363, 
299365,299367,299368,299310, 
299312,299313,299376,299371,299318, 
299319,299381,299382 

Decision on Appeal: 
Explanation: 

Denied in Full 

You have stated on appeal that the SLD determined that the appropriate valmtiw date tor 
trade-in equipment is the date the service provider took p0ssesS;On of the equipment but 
no earlier than the beginning of the funding year, in this case July 1,1999. You also state 
that the SLD has relied upon an independent appraisal that Spectrum provided in order to 
determine the value of the equipment on July 1,1999. You feel that the SLD - 

RCOE Box 125 - CnreSpaMleace Umt, 80 South J e f f ~ ~ ~ n  Road, -y, New fw~ey  07981 ~ f i ~ ~  
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detemkation in this matter is misguided and SLD should cease its atteqt to recover 
ftrnds disbursed. You close by stating that it is inh to seek reco~ery from 
Spectnbn for an incorrect determum . tionofthe awe no program d e  of 
FCC guidance on this issue existed at the tiSpe the -on occurred. In Eacf the SLD 
neither aunomced a rule nor sought guidance &om the FCC on this iwue until the fist 

a of 2003, four after the &ansaction. You add that although& independent 
appraisalspechump did vahte the equipment in the amounts inaicated in the 
REDF Mer, this appraisal is not more anthoritative than Spectrum’s opinion because 
Spectrum had h t  hand knowledge of the actual pieces of equipment inquestion. . 
Further, the appraisal is less reliable than Spectrum’s opinion at the time it received the 
equipment because the appraisal is basednpan information that is almost four years old. 

U p n  thorongh review of the appeal letter and relevant 
fads support SLD’s decision. An htemal Audit found 
accepted a trade-in amount for the above funding requests. This is permitted tinder 
program rules because the original eqpipment was not purchased with program funds. 
Mer the Audit findings, 
Value o?My) of the q u i  ght-line depreciation 
schedule, and SLD accepted this amount was based 
on the value of the equipment at the time of the contrwt, which was before the start of the 
funding year and several months before Spectnnn was set to take possession of the 
equipment. Spectrum provided an independent appraisal indicating the FMV of the 
equipment as of 
recovery amounts should be based on the date that Spec- took possession of the 
equipment, but no earlier than the. first day ofthe funding year. the agreement 
was executed in March 1999, you have indicated that the equipment was not transfared 

1 after the start of Funding Year 1999. Therefore, it is appropriate for SLD to value 
the equipment as of July 1,1999. In its 
ensure that there is no waste, fraud and abuse. Consequently, the appeal is denied. 

argued that the cak of the Fair Market 

1,1999. SLD has accepted appraisal and detetmked that the 

e as program Administrator, WAC must 

TheFCChasdirected “to adjust hding c ents made to schools and 
libraries where disbwement of fimds associated with those commitmats would result in 
violations of a federal statute” and to pursue collection of any disbursements that were 
made m violation of a fderal statute. See In re Changes to the Board of Directors of the 
Nutional Excfmnge Currier Association, CC Docket Nos. 97-21,96-45, FCC 99-291 7 
(rel. odober 8,1999). The FCC stated that federal law requires the Commission to “seek 
repayment of erroneously disbursed h d s ”  where the disbursements would violate a 
federal statute. Id.. 11 7,l. The FCC stated that repayment would be sought ‘%om 
service providers rather than schools and libraries because, unlike schools and libraries 
that receive discounted services, service providers achmlly receive disbursements of 
fonds from the Universal service support mechanism.” Id. 3 9. 

If you believe there is a basis for smther exirmination of your application, you may file an appeal with 
the Federal Communications Commission @CQ. You should refer to CC Docket No. 024 on the 
first page of your appeal to the FCC. Your appeal must be received or poshnarkedwithin 60 days of 
the above date on this letter. Failure to meet this requkement will result in automatic dismissal of 



r '.... 0 

Schools and Libraries Division 
Universal Service Administrative Company 

B 0 P Riverside Coynty 
3939 mmth street 

m: R i n a M . G o 4 ~  
Best Best & Krieger LLP 

ue 

Riverside, CA 92502-1028 
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SPEC'TRUM COMMUNICATSONS 
CABLI SERVICES. INC. 

December 2,2003 

LE'ITER OF APPEAL 

(sent via email, j i isimik and Federal Express) 

's 

Letter of Appeal 
Schools and Libraries Divi . 
Box 125 - Correspondence 

d 

Re: covery of Erroneously Disbursed Funds 
Funding YW 1999-2000 
Form 47 1 Application Number: 148309 
Applicant Name R 0 P - 

Dear Scho~.- and Libraries Division: 

Spectrum Communications (''Spectrum") submits this letter to appeal the SLDs Ikcovery 
Of Erroneously Disbursed Funds for th 
individually, "FRN"): 2993 299382,299355,299356, 
299359,299361,299363,299365,299 71,299372 and 299373. 

st Numbers (the "FRNs" or, 

The Disbursed Funds Recovery Letter is dated October 3 
ounty. The Fom 471 Application Number is 

3. The named .ppticant is 
09. The Billed Entity 

Provided below is the contact information for the person 
on behalf of Spectrum: 

Pierre F. Pendergrass 
Genera4 counsel 
Spectrum Communications 
226 N. Lincoln Avenue 
Comna,CA 92882 
Tei.: 909-371-0549 

Email: Pi@, SDectrumccsi.com 
F a :  909-273-31 14 
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trum, a privately held corporation founded in 1985, is a provider of b f i i o n  

techaology products and services. The company's c?&orner base is primarily the education 

market, public sector agencies and large health- facilities. The company has participated in 

the E-Rate program since 1998. Since then, Spectnun has acted as a service provider for 

approximately 38 merent  school districts. 

. 

R 0 P - Riverside County, also known as the Riverside County Office OfEducation 

("RCOE"), is a service agency supporting Riverside County's 23 s c h d  

&e California D e e e n t  of Education. RCOE provides, among other services, 

assistance to its member districts in the deployment and maintenance of network and 

telecommunications services. There ace approximately 6.1 m 

Riverside County for the 2002-03 school year. 

For E-Rate Funding Year 1999-2000, RCOE formed a of its member school 

stricts for the purpose of applying for E-Rate discounts. On March 5,1999, RCOE filed a 

227898) soliciting proposals m prospective service providers 

for a range of E-Rate eligible products and setvices. After examining existing equipment which 

members intended to trade-in to Spectrum for the purpose of providing its E- 

Rate matching funds, Specburn determined the fair market value of the equipment to be 

$1,813,505.83. Spectrumthensubmittedabid proposalinresponsetothe Form47OandRCOE 

subsequently selected Spectrum as the service provider for the consortium. On April 5,1999, 

RCOE filed a Form 471 (number 148309) evincing its acceptance of Spectrum's proposal and its 

selection of Spectium as its service provider for Funding Year 1999-2000. 
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l 
The total pFediscount value of the agreement beheen RCOE and Spectrum was 

$5,495,472.20. RCOE was eligible for an &Rate discount of s;Cty-seven percent (67%). 

Consequently, RCOE its co&m were required& provide matching funds at 

a rate of 33% or S1,813,505.83 total. In or around Mmch, 1999, when RCOE and Spmtnun 

entered into the agreement for E-Rate services, the parties agreed that Spectrum would accept, in 

lieu of cash, the consortium equipment Spectnun had valued at $1,813,505.83 asRCOE'S 

payment for fhe nondwounted portion of the contract price. 

The SLD now contests the value of the trade-in equipment RCOE provided as its 

matching component. More precisely, the SLD contends that the e trade-in value of 

the equipment was its fair market value at the beginning of the fimdmg year (July 1,1999) and 

not its fair market value on the date RCOE and Spectrum entered into the agreement for services 

(March 1999). The SLD contends that the total fair market value of the consortium's equipment 

on July 1, 1999 was $1,316,159. Consequently, the S recovery in the amount of 

$707,521.34. 

11. TME DISBURSED FUNDS RECOVERY LETTER 

The Disbursed Funds Recovery Letter, dated October 3,2003, is a total of 22 pages. 

Pages 1 through 4 describe the process for filing an appeal and also provide a guide to the 

funding disbursement synopsis. Pages 5 through 22 each seek recovery for a specific FRN. 

each of the 18 FRNs in question, the basis of recovery is the contentionthat on July 1,1999, the 

fair market value of the trade-in equipment was less 

applicant was requid  to pay. Specifically, for each of the FRNs, the Disbursed Frmds Recovery 

Letter states the following: 

the non-discounted sham that the 

"The valuation of the trade-in equipment must be based on the fair market 
value of the equipment. Furthennore, the valuation date should be the date 

3 RCOE 
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the service pwvider took possession of the equipment, but not earlier than 
the beginning of the fuudiig year." 

Spectrum appeals the d on by the SCD that the val date should be the date 

took possession of the equipment, but no earlier than the beginning of the 

funding year. 

Pages 5 through 22 of the Disbursed Funds Recovery Letter reach a determination of the 

value ofthe trade- 

the FRNs, pages 5 through 22 state the following: 

uipment on July 1,1999 for each of the FRNs. SpeciWy, for each of 

"The service provider has provided an independent of the trade-in 
equipment. Using the July 1, 1999 value indicated in that appraisal, it was 
determined that the trade-in value was only (ammt varies by FRN), which 

varies by FRN) that the applicant was obligated to pay." 
ount varies by Fauv) less than the nondiscounted share of (amount 

Spectrum appeals the determination by the SLD that the actual fair market value of the 

equipment on July 1,1999 was the value indicated in the independent appraisal. 

JII. ARGUMENT 

The SLD has determined that the appropriate valuation date for trade-in equipment is the 

date the service provider took poasessim of the equipment bur no earlier than the beginning of 

the W i n g  year or, in this case, July 1,1999. Further, the SLD has relied upon an independent 

appraisal Spectrum provided in order to determjne the vdue ofthe equipment on July 1,1999. 

These determinations are misguided and the SLD should cease its attempt to recover funds 

disbursed pursuant to the FRNs. 

Firstly, any agreement that contemplates an equipment trade-in in lieu of cash must 

assign a value to the equipment at the time of contract foni3ation - not at a later date. Otherwise, 

the applicant will not know its payment obligations under the agreement. Furthermore, for 

4 RCOE 
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F d i Y e a r  1999 00, the SLD r e q M  an applicant to eater ao agreement and file a Form 

6,1999. As a result, Et was impossible for RCOE and Spectrum to value the 

equipment at the start of the funding year 

requirement that the agreement be formed and the Form 471 be filed by April 6,1999. 

9) and still .comply with the SLD's 

Secondly, it is inherently unfair to w?ek recovery h r n  Spectnnn 

determination of the valuation date because no program d e  or FCC guidance on this issue 

existed at the time the transaction occurred. In fact, the 

guidance from the FCC on 

transaction. 

neither announced a rule nor sought 

r years afbr the issue until the f d  quarter of2 

, although the independent appraisal Spectrum provided did value the equipment 

in the amounts indicated in the Disbursed Funds Recovery Letter, this appraisal is not more 

authoritative than Spectrum's opinion because Spectrum had first-hand knowIedge of the actual 

pieces of equipment in question. Further, the appraisal is less reliable than Spectrum's opinion at 

the time it received the equipment because the appraisal is based upon information that is 

four years old. 

Lastly, if funds were, in fact, erroneously disbursed as a result of the use of an incorrect 

valuation date, the appropriate remedy is to require RCOE to pay 

non-discounted portion because this is what would have been required at the time of transacti on 

had the parties known the correct valuation date. Alternatively, the SLD should seek full 

recovery from the applicant alone because recovery fioom Spectrum will result in RCOE having 

the corresponding 

required matching portion - a clear rule violation and an abuse of the E-Rate 

Discount Mechanism. 

5 
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A. APPRoplvATE VALUATION PATE IS "3E DATE TBE PARTES EhTEREDINTO 
AN AGREJ!,MEIV FOR SERVICES - NOT TEE DATE Tge SERWCE PROWER 
POSSESSION OF TBE EQUIPMJJNTOR, IN TRB CASE, JULY 1,1999. 

' 4  

The ERate p r o p  d e s  require the senrice provider and the applicaat to enter into an 

agreement before the Form 471 is filed. This qeement necessarily establishes the type and 

amount of consideration to be paid for the goods and s es purchased. Consequently, any 

agreement that contemplates the trade-in of equipment in lieu of a cash payment must assign a 

value to the equipment at the h e  of contract fmat ion - not at a later date. otherwise, the 

parties will have M, way of determining the actual price in the contract and the validity of the 

contract would be in doubt. For this reason alone, the,appropriate valuation date could not be 

July 1,1999 or, alternatively, the date Spectrum took possession of the equipment, 

Furthermore, the SLD's Funding Year 1999 0 requirement that the applicant enter an 

agreement with the service provider and file Form 471 by April 6, 1 9 9  made it impossible for 

RCOE and Spectrum to value the equipment at the start of the fundirig year 

still comply with the requirement that the agreement be formed and 

April 6,1999. The agreement between RCOE and 

amount of cons iddon was required to pay and, therefore, had to assign a value to the 

trade-in equipment. If the parties had waited until the start ofthe funding year (July 1) to value 

Form 471 be fded by 

necessarily defined the type and 

the equipment, RCOE would have missed the deadline for filing its Form 471. 

M e r  carefidly considering the type, amount and condition of the equipment heid by the 

RCOE consortiUm, Spectnun developed a proposal that would enable the consortium members 

to meet their technology plan objectives white, at the same time, avoid a cash outlay. RCOE 

reviewed this proposal and found it to be the most cost-effective response to its Form 470. 

However, before agreeing to hire Spectrum, RCOE and/or its consortium members were required 

6 
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to obtain board approval ofthe proposed contract with SpeCtnnn. It wodd have been h@k 

for RCOE and its member 

detail the purchase price and the terms (including tlraamowt of cash 

cts to have obtained board approval without fust describing in 

fthe agreement. 

canseq &e parties had to value the equipeat at the time they reached an agreement. 

B. IT IS UNFAIR TO SEEK RECOVERY FOR 
GUIDANCE REGARBING TRADEIN 
THIP, PARTIES ENTERED INTO THE AGREEMENT OR ON 

MATTER BECAUSE NO RULE OR 
EXISTED E1THERAT THE TDlE 

It is inherently unfair to seek recovery h m  Sptrum for an incorrect determination of 

the valuation date because no program rule or FCC guidance on this issue existed at the time the 

transaction occurred. As evidenced by a March 3, email from Ed Fakowitz of the SLD to 

John price, CFO of 

issue untilfour years &er RCOE and Spectrum reached their agreement, At the time RCOE and 

Spectrum reached their agreement most of the rules or guidance surrounding trade-in equipment 

addressed the issues of the original source of funds for the eq t and its fair market value in 

general. Specifically, the d e s  required equipment to be traded in at its fair m k e t  value and 

prohibited a trade-in of equipment that was purchased with E-Rate bds. The rules were silent, 

however, on whioh date the fair market value should be assessed. 

ectrum, neither Spectrum nor the SLD leaned of any guidance on this 

The guidance the March 3,2003 email &om Ed FalkowitZ announces a new 

policy of which neither RCOE, Spectrum, nor the SLD were aware. If the entily charged with 

administering the program and preventing waste, fiaud and abuse d not anticipate the need for 

guidauce on this issue when it contemplated allowing trade-ins, it is certainly unfair to expect the 

applicant and the service provider to have done so. Between the SLD, RCOE and Spectrum, the 

S L D  should bear the risk of the consequences of a new policy since it has the exclusive 

responsibility of administering the program. 
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0 .  

~ a r e o ~ e r ,  it is unf$ir for a program participant. exmising good fa& and mmplpins 

aI1 applicable dw, to be penalized for aGting reasonably under the * tanceS. 

However, Spectnrm will be penalized for acting &onably if this appeal is not granted. For the 

reasonsdiscus& above, it would have been entirely unreasonab€e to assume the valuation date 

to be any date other than the date the parties reached an agreement. This is particuiady true in 

the absence, as here, of an SLD d e  or FCC guidance on which date is the appropriate fbr 

equipment valuations. Consequently, RCOE and Speotrum had no other recourse but to 

reasonably assume &e equipment should be vaIued at the time the agreement is formed. 

Lastly, USAC‘s role of preventing waste, fraud and abuse in the program is severely 

undermined if program 

rule or guidance on an issue. USAC should encourage participants to act reasonably and in good 

faith whenever the rules are silent on a particular issue. To do otherwise is to encourage waste, 

h u d  and abuse. 

pants are penalized for acting reasonably in the absence of a clear 

c. THE ACTUAL FAIR MARKET VALUE OF THE TRADE-IN EQUIPMENT ON JULY 1, 
1999, WhS NOT THE AMOUNT INDICATED IN TEE APPRAISAL,, BUT RA’MER TBE 
AMOUNT S P 5 h R U M  ACTUALLY DETERMINED ITTO BE. 

Theappraisal whichvaluestheequipmentat$1,316,159asofJuly 1,1999, isnotmore 

than Spectrum’s opinion of the value. Unlike the appraiser who compiled the 

report, Spectnun (i) had actually sold and installed the specific pieces of equipment at issue, (ii) 

was knowledgeable about the manner in which the equipment had been used and maintained, 

(iii) was knowledgeable about the training and expertise of the staff who had been using the 

equipment, and (iv) most importantly, howledgeable about the identity and needs of btential 

buyers of the specific pieces of equipment in question. As a result of this 

which the appraiser lacked, Spectrum’s opjnion on the value of the equipment at isSue is 

onaI knowledge 
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inherenfly more teliable than an appraiser's opinion formed four years after Spectrums opinion 

Each of the aforementioned facts within Spectrum's knowledge caused S to value the 

equipment more highly dum a party without these fslcts might. For these reasons, USAC should 

defer to Spectrum's assessment of the equipment's value. 

D. Ip FUNDS wER% ERRONEOUSLY WSBURSED, THE APPROPNATE 
INCREASE M TEE NOM-DISCOUNTED POR'llON THE APPUCMW IS REQUQIEI) TO 
PAY OR, ALTERNA'I?%%LY, FULL RECOVERY FROM naE APPLXCANT OF THE 
ERROWEOUSLY DlsBuRsED AMOUNT. 

If h d s  were, in fact, erroneously disbursed as a result of the use of an incorrect 

valuation date, the appropriate remedy is to require the applicant to pay Spectrum the 

non-discounted po n because this is what would have been requid at the time 

of the transaction had the parties known the appropriate valuation date. Given the absenw of 

bad faith by both RCOE and Spectrum, no purpose is served by impsing the harsh penalty of a 

full recovery against Spectrum. Enstead, the SLD should seek to obtain the result that would 

have occurred had a clear d e  defining the appropriate valuation date been in place at the time 

the parties reached-their agreement. Therefore,'the SLD should require RCOE to pay Spectrum 

matching funds that are appropriate for the mount of E-Rate funds actually disbursed. 

Spectrum did not receive USAC's final determinatiofi of the amount that 

WOE failed to pay for the non-discounted services until Spectrum received the Disbursed Funds 

Recovery Letter dated October 3,2003. Spectrum has sent RCOE the invoice for the 

remaining matching funds. In the event USAC determines fuads were erroneously disbursed, 

RCOE should immediately be given an opportunitY to pay the invoice from Spectrum. 

ly, if USAC denies WOE the opportunity to pay for the remaining Don- 

discounted services, USAC should seek the entire recovery from RCOE because recovery &om 

9 
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will result in RCOE having paid less tbtm its required nmtahhg podon - a clear d e  

violatiou and an abuse ofthe &Rate program. RCOE received all of the services for which it 

contracted. Couquent!y, it should pay the fuU w&act priw less any E-Rate 

which it is actually 

have provided dl ofthe services it was &ligated 

portion of the price it legally and m n a b 1 y  chged for those services. This unmsomble and 

. If the SLD recovers disbursed funds from Spectrum, Spectnun d l  

I de, but Spectrum will receive only a 

unfair result will undermine the integrity of the program. 

JY. CONCLUSION 

Based on the foregoing, USAC should immediately reverse its determination that E-Rate 

h d s  were emoneousIy disbursed to RCOE for funding year 1999-2000. 

Respectfully submitted, 

SPECTRUM C CATIONS 
CABLING SERVICES, WC. D/B/A/ 
SPECTRUM COMMluNICATIONS 

By: 

Its: Gen&d Counsel 

DakDecember 2,2003 

Attachmeats (3) 
SLD website announcement regardhg deadlie for Form 471 for hd ing  year 1999-2000 
Email &om Ed Falkowitz dated March 17,2003 
Invoice from Spectrum to RCOE dated December 2,2003 
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Training February 1999 Announcements 

Ptease click on the topic below to view the most recent 
- 

0 FaCt Sheet on Library 

lnVMdnS 
MSbuMmenk Print-Out Your Form 

Wave 9 Re& 

SPIN search - Farm 471 Minimum 
FRN Ortendons Processha Standards 

0 What's New Archives. .. 
8 10 BEAR, Form T b s  

NxdkeM Fwrm 
Provider Forma Commitments Available (2f2711999) 

Wave 10 is the End! Final Wave of Funding TOO of Paae 

The Schools and Llbraries Division has issued its final wave of 

f i i i s  final wave means: 
ent decisions for the 1998 program year. 

ding commitment decision letters will go to the 6% 
of in-the-window imnts who had not yet received a 
decision from us. rmation a b u t  these fun 
commitments is now posted on this Web Site 

- ~ s ~ Y ~ v s r ~ . ~ ~ ~ ~ i t . a s D ~ -  
and applicants should receive their letters during 
Following week. 

r Letters will also go out to those applicants whose 
requests were deemed "as yet 
wave. Approved internal 

connections requests at the 70% discount level and 
above wit1 be funded; we will NOT have funds to 
accommodate internal connections requests at or below 
69V0 discount. 

We now know definitively that we will NOT be able to 
consider for funding any applications received outside 
the 75-dav window. These aoalicants will be notified 
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rets is, this &ad. 

Spedal note: If you filed a 1998 application but have 
not had ANY respo 
10, watch the Web S ie  For iflstructions on how to 
proceed with an inquiry c$pt your application. 

Congrehrlations to the tens of thousands of trailblazing 
raries, and consortia who are now d e  

wdl-deserved Year One E-rate successes. We know you will 
inspire your colleagues who have not yet been reached by the 
E-rate, and we look forward to servjng both veterans and 
newcomers in Year Two. But 
deadline For all Year Two ap 
strongly recommend that you file 
posted on the SLD Web Site 
Keep the E-rate flowing for your schcd or library - file Form 
470 today! 

New Search Function! Service Provider 
Information by SPIN (2/zyi999) 

The SLD has added a new search function to  the Provider 

han March 5, 1999. 

. This "Service Provider 
ides service providers wi 

process, including: 

Status of the certification of service provider's SPIN 

Percentage of FRNs for which this company re 
FCDL per Wave 

Notificetion tetters sent to service 

Dates BEAR (Billed Entity Applicant Reimbursement) 
letters sent to service provider's SPIN 

Wave 9 Recipients of E-rate Funding Too of Paw 
1999) 

download state reports o ng 
Decisions in Wave Nine, wave of 

approximately 3700 funding commitment decisions letters 
totaling $323 minion in E-rate funds. The Wave 
pushes the total dollars committed to over $1.4 
940/0 of appkants who filed within the E-rate application 
window, and, for the first time, extends funding to cover 
internal connections requests for applicants who qualify for a 
discount level as low as 70%. 

ased t o  date. This Wave cons 
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rvieii Y I  L riuiiiiiuii8 riuwasiiiy abaiwaiua IUU MI roue 
(W20/1999) 

um Processing Standards are the procedures that the 
S O  uses to  rev1 ur application when we 
Your application pass the Minimum Processing 
Standards in order for us to be& entering your application 
into our data system. Click here for Minlmum Processing 
Standards. 

10 BEAR Form Tips (2/12/iwg) 

I f  you are among the thousands of E-rate 
a funding commitment decisions letter in Wave 8 (in the 
now) or Wave 9 ( t week), you may be 

ant Reimbursement 
Uy known as FCC Form 

T ~ D  of Paae 

kcants receiving 

reimbursement for E-rate discounts on approved services 
paid for. Ttre BEAR Form comes with your 
trnent letter; it's alscz available on the Schools 

and Libraries Division Web Site (www.si.uniwrsalservice.org) 
as a downloadable PDF 

Click here to read some reminders about how the BEAR 
process works-a 

Fact Sheet on Library Consortia (2 1999) TOD of Paae 

The Form 470 Guidance Section in the Reference Area now 
features a Fact Sheet on Library Consortia. 

and as a type-in/prlnt out form. 

. . . - - - - some tips to make it work well for you. 

New!! Type-In / Print-out your Form 486 TOD of Paoe 
(2/5/1999) 

The SLD has created a new application tool: a 
Form 486 that you can download from th 
your computer. print out, and mail to us. 

ually idenUcal to the PDF (Portable Do 
that has been available on our Web Site, but now you can 
enter information directly into the form rather than just 
printing out a blank hard copy and then filling out the form by 
hand. 

Type-Inprint Out Form 486 

Please note: This form does NOT electronically transmit 
data to the SLD, but instead makes your completion of the 
paper form easier and neater. 

You must have Adobe's free Acrobat Reader 3.01 installed on 
your computer in order to access the Fprm 486. Click here 
for information on obtaining this software, as well as specific 
instructions for down4oading the Form 486 from this Web RCOE 
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having to WOW abut your Form 451 ' 
d attachments into overnight mail on 
5. 

For help filing your Form 470 in a timely fashion, please see 
"Top LO Reasons You Should FWYour Year 2 E-Rate 

for Fiiing Your Form 470 - Even I f  
Funding Letter Yet." 

Wave 7 Recipients of E-rate Funding 
(2/3/1999) 

TOD of P a w  

I 

Click here to download state reports on the Funding 
Commitment Decisions in Wave Seven. This Wave consists of 
1,500 funding commitment decisions letters totaling $140 
million in E-rate funds. The average commitment in this wave 
is over $93,300 per appklcant. 

More Waves to Come! (2/3/1999) TOD of Paae 

With the Wave 7 commitments plus the number of applicants 
notified that their 
ineligible services ai connections below 
threshold), SLD has respon 
1998 in-the-window applicants. Approximately $760 million 
has been committed through Wave Seven, or about 40% of 
the available funding. 

Wave Seven is NOT the last wave of E-rate funding 
commitments for the year. It will be followed by two to four 
additional waves before the process ti concluded. While we 
had hoped to make the vast majority of cornrn+tments by the 
end of January, and worked diligently to do sa, we are also 
committed to providing detailed review of each application for 
compliance with program rules, as we agreed to do in the 
courSe of our audits by both the General Acmmting Office 
and PricewaterhwseCooper. We are completing our final 
review of each 
sacrificing assurance of program integrity, and have 
continued to add staff resources to expedite the overall 
review process. 

Please watch the SLO Web Site (www.sl.universalservice.org) 
and our Newsflash distribution for more information about the 
schedule of upc 
encoumglng all potential E-rate applicants to get 
their 1999-2000 Form 450 in as soon as possible to  begin the 
E-rate process for Year 2. 

lication as quickly as we can wi 

ng funding commitments. We are also 

____..I_._....__...-..._.....,_.___.__....,. ~ 

Content Cast mdified: lune 24, 2003 
RCOE 
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N& help? You can m n ~ d  us tdl free at 1.888-203-8100. 
Our hours of ornraUon arc 8AM 

nwme of hqld. waste, and 
Ylme, Monday thmugh Friday. 
tooUr-1 
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SPE[;TRuM COMMUNICATIONS 
'' c.buryservau5 Inr 

226 N. Lhwlu Avenoe 
Corona, CA 928821893 
(909) 37l-0549 

Sold To: 
Riverside Co. Office of Education 
Am. Tony Jolmwn 
3939 Thi Street 
Riverside, CA 92502 

PlarlurcOrduNo 

VA 

INVOICE NO. 518003 

CSR I SbiFnnshll~ v- TalOS 

NIA 1999-2000 Bid NET 30 

Qulmtity 

Total 

Tax 

D e S d p t i O n  Amount I 
Persuaat to USAC's October 3,2003 request for recovety of erroneously 
disbursed E-Rate h d s  related to equipment tradein values €or E Rate 

for the nondiscounted services USAC has alleged are unpaid. 

See attachment for detail. 

funding YWI 1999-2000, w are ng the enclosed invoice to RCOE 

Balance Due I '76 

$348,480.97 



ippendix 111 
\nelysis of Trade In received by Spectrum 
(iver’side County (BEN 143743) 
IEN 143743, Form 471 #148309 

iNLT Amounl Pala Amounl Approved Schod 
29~371  siw.oie.s5 sioo.oi8.s A I V O ~  
299376 $103272.47 5103.272.47 Banning 
299375 592.254.87 $92.254 81  mumount 
299374 5174.886.16 $174.886.16 Coaehallb 
&358 5335;988.71 
299369 516.628.39 
299370 5313.931.52 
290368 5212.053.73 
299372 5217.562.53 

289378 SU.070.38 -... . 
299377 586,746.08 
299353 5246,431.28 
299368 $38,561 
299359 576.728.49 
299379 $178.000.86 
299381 5312.608.78 

$335.986.71 Corona N O M  
$16,526.39 omen Center 

S313,93i.62 Dsaen Sands 
5212.053.73 Hemet 
$217.582.53 Jwpa 

$395,768.80 Morsno Valley 
5125,307.65 MunMtis 
533 Nuvlau 

~ 1 t 3  Palm Sprlngs see Falo Vanle 
w P E ~  Elsmenlaly 

5948. RlvenMs Us0 
138,561.68 Romoland 
575.728.49 nto 

$86 PefiiS Hiph 

Non-Dlswunted 
OMCUUM Partbn 

n7 - 
67 
87 
67 
67 
87 
67 
67 
67 
67 
67 
67 
67 
67 
67 
67 
BJ 
n 
67 
87 
67 
87 
87 

593.581.23 
$50.865.54 
S45.436.97 
586.!37.86 

5165.476.14 
58.139 86 

$154.622.99 
$104,44437 
Slbf,157.66 
$90.877.94 
521.m8.31 

5194.83638 
561 :710.69 
$18,279.73 
585,451.36 
512,725.58 
521.7Mi.31 
$42.725.68 

S121,376.60 
$18,993.02 
537299.11 
S88.1W.65 

STSb970.49 

51,813,505.68 

5oM) 
2 
1 

4 

4 
2 
2 
2 
0 
5 
1 

2 
1 
0 
1 
5 
0 
t 
2 
1 

36 

- 
15 

46 

42 
31 
32 
26 
8 
53 
I S  

24 
12 
8 
12 
26 
7 
10 
25 
53 

478 

. 
Total Payments Commltmvnl 

oihu Trade-in Value Pald In CPsn Refund Due 
27 5 73.871 92 ,982.89 s 4o0,Q36.’18 

s - $ 45,43&.69 $ 45,438.89 $ 82,25431 5 0.58 
S 38,988.30 5 98.066.30 $ 78.113.39 S 24.169.08 

s . $ 86,137.92 t 86137.92 S 174,888.08 5 6.08 
$ 136,916.37 I 277,979.70 $ 67,987.01 

I - . .~. . . ~ ~. 
i 69.811.25 i 141.737.88 S 31,78417 5 69.611.25 
S 34.905.62 S 70,868.88 S 15.877.m 5 34,905.62 

I 10.828.47 5 10.82817 5 Zt.08S.Og S ZZ.MdSO 
5 34.905.62 s 34.905.e~ s 7 0 . m . w  s 16827.08 

-, . . . . . . . . ~  .~ 
S 32.198.50 $ 32,198.50 85,372.72 5 10.935.71 
5 71,164.80 S 71.184.80 5 144,486.12 S 34.614.53 
S 90.401.63 5 90.401.53 S lBJ.642.61 S 128.w4.25 

$1,318,158.00 $155$96.21 $1,472,155.21 52,688,921.18 S 707J21.97 348.480.97 

. .  
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SPECTRUM COMMUNICATIONS 
CABLING SERVJCES. INC. 

Dater March 15,2003 

To: FiiFahwitz 
Schools and Libraries Division 

From: Rim 

subject: 

Attached is the 
due h m  customers e Riverside cons have hail the . 
appraised as of March 1,1999 whi 
consortium and spectnun commum 
to the SLD. in addition, as you requested we had the equipment appraised as of July 1, 

ide (Ben 143743) FY 1999- Equipment Trade-In 

as trade in for the balance 

9. Using these appraisals, below is a summary table of the results ofthe transaction: 

March 1. 1999 July 1.1999 

Equipment Appraised Value (per report) $1,859,321 
Cash Received 155.996 
Total $2,015,3 17 
Customer Match 1.813.5Q6 
Difference $ 201,811 

$1,316,159 
155.996 

$1,472,155 
3.813.506 

S (341,351) 

As shown above, at the 
value of the equipment 

Spectnm Comqmnications entered into the 
11 above the customer match required for E 

availalde at the time the transaction was agreed 
date for valuation was a prudentand reasonable basis 

this -action. 

e any questions, please call me. 

spectrum ~mmunicatioos 
(909) 371-0549 
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I 
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Appraisal Report 

For 

Spectrum Communications 

Marcb 2003 

4 

DMC Consulting Group 
Newport Beach, CA 

March 2003 

I 

RCOE 
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Apprii9srl Repert 

Objecthe md V&& Date afApproisol 
Tbe opieotive is to give an opinion of Fair Market Value 8s of Mmch 1999 and July 

equipment inthe detd l i g  in -%it B. 

March2003 
I 

W O E  4 
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Desm#wn of Subjeci Gmputer Assets 

The subject computrr assets are listed in Ex&ii  B. Porfolio Analysis - & i d  

Thae was no inspection of the assets listad. It is assumed 

. .  

'e The egrripment was undor a normal maintenance agreementporn tbe manufimuer 
since it wasjirst insraNed 

The equipment was up to its eurreni engineefing level. 

The epipmenr was in apiwper room enviromnenf mdsubjeci only to the nomi 
wear and tear of such use. 

The equipment was wed for m m l  business applications. 

0 

Income Approach 
The income qpmach ccmsickrs d u e  in relation to the presest w d  of anticipated fiaure 
bene* derived from ownership and is usually measured through the capitalization of a specific 

- 
W O E  
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I The cost approach commonly maasurcs value by esthn;rting the 

then deducts value for various elements of depreciation, including physical deterioration and 
iimctional and extad obsolescence to arrive at "depreciated cost new". This "oost" may be 
either repduction or replacement cost. 'Ibe logic bebind rhis method is tbat an indication of 

value ofthe asset is its cost (neproduch'n or replacmatt) less a charge against various fonns of 
obsdcsceace such as fimctional, k&nolo&l and econOmic as well as physical &mioration if 

any. 

cost of a new asset, awl 

ThUS correntcostof~kcaaentorRep~ctiionNew 
Less: PhysicalDeieaioration 
Less: Functional Obsolescence 
LCSs: Extend o b s o l e s ~  
Resuits in: Fair Market Value 


